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Board of Registered Nursing

(Oversight Hearing, March 6, 2017, Senate Committeen
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IDENTIFIED ISSUES, BACKGROUND AND
RECOMMENDATIONS REGARDING
THE CALIFORNIA BOARD OF REGISTERED NURSING

BRIEF OVERVIEW OF THE
BOARD OF REGISTERED NURSING

Functions of the BRN

The Board of Registered Nursing (BRN) regulatespifaetice of registered nurses (RNs) in
California. BRN implements and enforces the Nug$tnactice Act (Act), the laws and regulations
related to nursing education, licensure, pracaog, discipline.

The BRN'’s mission statement is as follows:

The Board of Registered Nursing protects and advesafor the health and safety of the
public by ensuring the highest quality registerednses in the state of California.

BRN regulates over 500,000 licensees in Califorrirmaddition to licensing RNs, BRN issues permits
for pending licensees and certificates to the Withy advanced practice registered nurses (APRN):
nurse practitioners (NPs), nurse anesthetistsemardwives (NMs), and clinical nurse specialists
(CNSs). BRN also issues furnishing numbers to &iRENMs with furnishing authority, maintains a
list of psychiatric/mental health nurse specialistsues certificates to public health nurses, and
approves continuing education providers (CEPS).

BRN is responsible for setting educational stanslésd RN, NP, and NM programs, approving such
programs, approving continuing education providevaluating and licensing RN and APRN
applicants, administering discipline, managingtarvention Program for licensees with substance use
disorders or mental illness, and providing staké#oinformation and outreach.

History of the BRN

California first tasked the University of CalifoenBoard of Regents with regulating nurses in 1905.
BRN’s functional predecessor, the Bureau of Regjigtn of Nurses, was created in 1913, becoming
the current BRN in 1975. The Board had been canotisly in existence under various titles until
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December 31, 2011 when it was allowed to sunshke slinset was the culmination of a series of
events stemming from a 2009 newspaper story driticBRN’s enforcement efforts, “When
Caregivers Harm: Problem Nurses Stay on the Jétatisnts Suffer™ The investigative report
charged that BRN often took years to act on compdadf egregious misconduct, resulting in nurses
with histories of drug abuse, negligence, violermz& incompetence continuing to provide care.
When BRN did act, it often took more than threergda investigate and discipline licensees.

In the wake of th&os Angeles Timegvelations, the Executive Officer (EO) of BRNigeged and
Governor Schwarzenegger replaced four board menalner§lled two long-time vacancies. BRN’s
Supervising Nursing Education Consultant, Louiséegabecame the EO. To adequately empower
BRN to make needed changes, the Legislature p&3&d8 (Price) in 2011. The bill authorized
BRN’s investigators to have the authority of peaffeeers in order to more effectively provide
enforcement, in addition to extending BRN'’s surasat making a number of other changes.
Establishing peace officer status and the attengliméion benefits was contrary to Governor Brown'’s
pension reform plans and he vetoed the bill, elatimg BRN at the end of 2011.

BRN became the Registered Nursing Program (Proguaihgr an interagency agreement with the
Department of Consumer Affairs (DCA) that providedthe continued administration of the Act “in
an uninterrupted and stable manner until legistatéestablishing the Board takes effeéctTe
Program allowed BRN staff to continue to operataiadstratively with Ms. Bailey directing activities
as the Registered Nursing Program Manager.

The Board was reconstituted on February 14, 20tidaclared Ms. Bailey as the interim ECShe
was voted unanimously as the permanent EO on Jylg@12.

BRN did not get a quorum of board members, howavdil May 2012, and the first Board meeting
was held on June 21, 2012. Because of this delayerous actions that required Board input were
backlogged. BRN’s member positions were completely filledfsbruary 2014. Following a critical
2015 Sunset Report, stemming in part from signifideeensing delays and troubled information
technology implementation, Ms. Bailey retired inLBQreplaced by Dr. Joseph Morris on July 11,
2016° Dr. Morris has academic preparation as a numetifipner and clinical nurse specialist and
substantial prior experience in academics and adtration.

Board Composition

BRN is composed of nine members: seven appointgddoGovernor, one by the Senate Committee
on Rules, and one by the Assembly Speaker. Fost mpresent the public at large, two must be
RNs, one an APRN, one an RN educator or administrahd one must be an RN administrator of a
nursing service.

! SeeCharles Ornstein, Tracy Weber & Maloy Moovéhen Caregivers Harm: Problem Nurses Stay on theaddPatients
Suffer Los Angeles Times, July 11, 20G8/ailableat http://www.latimes.com/news/local/la-me-nurse12-
2009jul12,0,2185588.storyaccessed March 3, 2015.

% Interagency Agreement Between the Department os@mer Affairs and California Board of Registeraat$ing, Dec.
14, 2011.

3 SB 98 (Committee on Budget and Fiscal Review),pBéta4, Statutes of 2012.

“ BRN is statutorily required to have at least oreeting every three months. California BusinessRamdessions Code
(BPC) Section 2709. It may be argued that BRN edsmly one board meeting during this transitionqgae

°> BRN News Release, June 17, 2016.




The current members are as follows:

Name and Short Bio

Appointment
Date

Term
Expiration
Date

Appointing
Authority

Michael Deangelo Jackson, MSN, RN, CEN, MICN, Board
President

Mr. Jackson has been a clinical nurse Il in thedd#pent of Emergency
Medicine at the University of California, San Diefgiedical Center since
2000. He has been an adjunct clinical faculty mentbthe registered nursing
program at Southwestern Community College and @&natipns supervisor at
Scripps Mercy Medical Center. Mr. Jackson'’s casdeo includes time as a
mental health worker at Scripps Mercy Medical Cefriam 1992 to 2000 and
service as a lance corporal in the United StatesndaCorps Reserve from
1989 to 1993.

May 10, 2012

June 1, 2016

Governor

Raymond Mallel, Board Vice President

Mr. Mallel has been a private investor since 20Ble. was previously the
director of marketing and operations at Long Beldointgage Company and
Ameriguest Bank from 1991 to 2001 and vice predidéhoubella
Extendables Inc. from 1971 to 1991. Mr. Mallel sshas vice president of the
State Bar of California Board of Governors from 398 1986 and was chair ¢
the Client Security Fund at the State Bar of Catii@ from 1986 to 1990.
From 1982 to 1994, he served three consecutivestemthe Medical Board o
California, including as president and vice prestd®r. Mallel is a co-
founder and member of the International Executiear for the Sephardic
Educational Center in Jerusalem, Israel. He alsgeses president of the
Raymond Mallel Foundation.
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February 6, 201

dune 1, 2017

Governor

Donna Gerber

Ms. Gerber graduated from UC Santa Barbara in batigk and started her
career as a social worker. She later worked foersgVabor unions as an
advocate and educator for healthcare workers. Daaseelected to the Contr
Costa Board of Supervisors in 1996 and again irfD20@ she was appointed
as a public member of the California Medical BobydGovernor Gray Davis.

She is currently on the Board of Directors of GiehAlliance, a non-profit
organization in the San Francisco Bay Area thammtes mixed use urban
development and rural conservation through urbamtjr boundaries. She als
serves on the Board of the National Charrettetltsti a national non-profit
educational institution that provides training teated officials, private
professionals and community members that empowigpariies toward land
use project planning, design and implementation.

February4, 201¢

June 1, 202Q

Speaker of th
Assembly

D

Elizabeth (Betty) Woods, RN, FNP, MSN

Ms. Woods is a volunteer nurse practitioner atliwish Community Free
Clinic in Rohnert Park, Ca. Ms. Woods was previgaslabor representative
with the California Nurses Association from 1992@07, and worked as a N

June 10, 2014

at Kaiser Permanente, Santa Rosa from 1976 to ih9Bdmily Medicine and

June 1, 2018

Governor

3



as a member of the HIV Consult Team. From 198¥0@1 she was an
Adjunct Clinical Professor for NP students at Soadstate University, and
from 1982 to 1988, a NP Sexual Assault Examin&amtoma County
Community Hospital. Before earning her NP cerdifion and MSN from
Sonoma State University, Woods was an ICU and ra#diggical RN.

Imelda Ceja-Butkiewicz

Ms. Ceja-Butkiewicz has been a Project Specialistean County Public
Health Services Department since 1999. She hasdémnmultiple positions at
the Kern County Department of Public Health, inahgdwith the Medi-Cal
Outreach Program, Maternal Child Disability Progr&hild Health and
Disability Program, Kern Access to Children’s Haafrogram, Child’s Denta
Program, and Refugee Health Assessment ProgramisShrrently working
with individuals living with HIV/AIDS.

Ms. Ceja-Butkiewicz is a community advocate anddeased on several
professional and community organizations, includimgKern Homeless
Collaborative, International Women’s Program, Calnyfemocratic Party
Committee, Democratic Women of Kern (past Presidémyo, Kern Central
Labor Council and Service International Union losalL.

February 6, 201

dune 1, 2017

Governor

Pilar De La Cruz-Reyes, MSN, RN

Ms. De La Cruz-Reyes has been the director of gmtr@l California Center
for Excellence in Nursing at Fresno State since32@he was dean at the
United States University in Chula Vista School afrsing from 2011 to 2013,
a project manager at the Hospital Council of Nartrend Central California
from 2007 to 2011, a faculty member at San Joaqaltey College from 2003
to 2007 and a staff nurse to the chief nurse ekexat the Fresno Community
Medical Center from 2002 to 2006. She was chieta@xecutive at the Fresr
Heart Hospital from 2003 to 2006, held several jpms$ at the Community
Medical Centers from 1996 to 2003, including vicegident and executive
director of the Education Department, vice prediddrtontinuum services an
facility service integrator. Ms. De La Cruz-Reyeasmadministrative director
and service integrator at the Clovis Community Hi@$from 1992 to 1995
and held several positions at the Fresno Commuiiogpital from 1969 to
1992, including director of nurses, nursing managepervisor of the
Education and Training Department and critical Gare clinical instructor.
She earned a Master of Science degree in nursing @Galifornia State
University, Dominguez Hills.

October 28,
2015

L6}

June 1, 2019

Governor

Trande Phillips, RN

Ms. Phillips has been a registered nurse at Kédisemanente Walnut Creek
Medical Center in the pediatric-flex unit and thedital, surgical, hospice an
oncology unit since 1983. She was a registereceratrthe Merrithew
Memorial Hospital in Contra Costa County from 1939981 and the Wichita
General Hospital in Texas from 1971 to 1972.

October 28,
2015

0

June 1, 2019

Governor

Cynthia Cipres Klein, RN

Ms. Klein is a registered nurse with the Internadtine/Subspecialty
Department of Kaiser Permanente Medical Group ireRide, California. She

June 6, 2014

has served in multiple positions with Kaiser, intthg as the RN charge nursg

June 1, 2018

Governor
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in urgent care from 2003 to 2005 and an ambulatarg RN team leader in
family medicine, pediatrics, allergy and obstetdosl gynecology from 1998
to 2003. Ms. Klein worked as a RN supervisor fogUFamily Care West fron
1997 to 1998, as a general pediatric floor nurdditér's Children’s Hospital
in 1996, and as a RN lead for the Universal Cardibé Group from 1992 to
1995.

Barbara Yaroslavsky
June 1, 2016 |June 1, 2020Senate Rules
Ms. Yaroslavsky has been active on many boardeif honprofit and public Committee
organizations for the last 35 years. Some of thamizations that she is
currently active with include the following: Friés Board of the Saban
Community Clinic, LA’s Best Board, the Midwifery Aigsory Council of the
Medical Board of California (MBC), and Board of Exgive Service Corps.

She is also served on the MBC for 13 years in &#aof roles including
President, chair of the Education Committee andiplisie panel, co-chair of
the overprescribing task force.

The Board is vested with the authority to implemeamd enforce the Act, and appoints an EO to carry
out its will administratively. The EO is responglibr managing more than 150 staff, a budget of
$37.6 million, and must be a licensee, an uncomraquirement among all DCA health boards.

Standing and Advisory Committees

BRN divides itself into five standing committeesféocus on aspects of the Act’s requirements. Each
committee is comprised of two or more Board membarsat least one staff liaison. The committees
conduct public meetings, review and analyze issmeke enforcement decisions, and make
recommendations to the full Board at least fiveesmper year.

The committees and functions are as follows:

* Administrative Committee — Considers and advisesBbard on matters related to Board
organization and administration, including contsatiudgets, and personnel.

« Intervention/Discipline Committee — Advises the Bban matters related to laws and
regulations pertaining to the Intervention Progiemd Enforcement Division and reviews
enforcement and intervention related statistics.

» Education/Licensing Committee — Advises the Boaradmatters related to nursing education,
including approval of prelicensure and advancedtm@ nursing programs, the National
Council Licensure Examination for Registered Nu®SLEX-RN), annual school survey
data and reports, licensing unit policies and pdaces, and continuing education and
competence.

* Nursing Practice Committee — Advises the Board attens related to nursing practice,
including common nursing practice issues and add@pecactice issues related to NP, NM,
nurse anesthetist, and CNS practice. This commatseereviews staff responses to proposed
regulation changes that may affect nursing practice




Leqgislative Committee — Advises and makes recommagors to the Board and committees on
matters relating to legislation affecting RNs.

BRN is statutorily authorized to appoint InterventiEvaluation Committees and a Nurse-Midwifery
Advisory Committee (NMACY.

Intervention Evaluation Committees (IECs) — Eac@ iE comprised of three RNs, a public
member, and a physician who each have expertisghstance use disorders or mental iliness.
Currently there are 14 IECs throughout Califorfiattmeet with Intervention Program
participants on a regular basis.

Nurse-Midwifery Advisory Committee (NMAC) —NMAC adses the Board on NM practice
and education issues. NMAC is composed of at astNM knowledgeable about NM
practice and education, one physician who pracbbssetrics, one RN familiar with NM
practice, and one public member.

The Board is also authorized, with the DCA Dired@onsent, to convene advisory committees as
needed. Members of these committees may incluvaeiety of experts and stakeholders invited by
BRN. The following advisory committees have besrated by the Board:

Nursing Education and Workforce Advisory Commit{B&EWAC) — NEWAC is the
combination of the prior Nursing Workforce Advisd®pmmittee and the Education Issues
Workgroup (EIW). BRN voted to combine the two im& 2015. NEWAC provides guidance
to the Board on RN workforce surveys, recommendgegies to address disparities in
workforce projections, and identifies factors ie thorkplace that positively and negatively
affect the health and safety of consumers and myisgaff. NEWAC includes members from
nursing education, nursing associations, and ctia¢e agencies. EIW will be continued as a
workgroup within NEWAC for the specific function pfoviding review and advising BRN
staff regarding the Annual School Survey.

Nurse Practitioner Advisory Committee (NPAC) —NPA@vises the Board on NP education
and practice issues. NPAC is comprised of NPs wheessent NP educational programs, RNs
familiar with NP practice and education, and repn¢atives of NP organizations.

CNS Task Force — The CNS Task Force was createdrarded with establishing categories
of CNSs, developing regulations that set standandseducational requirements for each
category, and providing consultation to Board oritena related to CNSs. The CNS Task
Force includes representatives from education #feteht clinical areas of CNS practice.

Fiscal and Fund Analysis

The BRN is a self-supporting, special fund agemey bbtains its revenues from licensing fees. The
primary source of revenues is renewal fees. Acatdd by the BRN, revenue has been stable since
FY 2011/2012 when it implemented its first fee gase in 19 years. However, expenditures have

® BPC §§ 2770.2 and 2746.2.



increased due to additional enforcement staff Ardcosts to process increasing numbers of diseiplin
cases. The statutory reserve fund limit for theNBR 24 months.

At the end of FY 2015/16, the BRN had a fund bataoic$9.4 million dollars, which represented a 2.5
month reserve. SB 1039 (Hill, Chapter 799, Statofe2015) raised statutory fee caps, and the
Board'’s reserve is expected to increase to 17.5msdyy FY 2018/19.

Cost Recovery

BRN implemented a cost recovery program in 1994tvikaiuthorizes it to collect the reasonable costs
of its investigation and enforcement against diguinl licenseed. The authorizing statute requires the
Board to request restitution and gives the admatise law judge (ALJ) discretion to set the amount
The Board may reduce or eliminate, but not incretmecost award.

The percentage of cases for which cost recovesgught has changed dramatically since the last
Sunset Report. Cost recovery is executed throoglthforcement Division’s Legal Desk, and is
agreed upon through stipulated agreements anddbapon requirements. Consequences for RNs not
fulfilling cost recovery include extending probatior placing a hold on the RN’s license until the
payment is received in full. The amount of cosoreery ordered remained fairly consistent until FY
2013/14 when it increased 53% to over 1.8 millitm subsequent fiscal years, the number of potentia
cases for recovery dropped by approximately 20%g¢bst recovery was sought for nearly every case,
resulting in substantially higher total cost reagverders.

Cost Recovery (dollars in thousands)

FY 2012/13 FY 2013/14 FY 2014/15 FY 2015/16
Potential Cases for Recovery * 2,110 2,060 1,538 1,695
Cases Recovery Ordered 279 428 1,505 1,552
Amount of Cost Recovery Ordered $1,197 $1,836 $2, 583 $3,329
Amount Collected $736 $930 $1,427 $1,092

* “Potential Cases for Recovery” are those cases in which disciplinary action has been taken based on
violation of the license practice act.

Staffing Levels

The BRN staff works in four interdependent program®as:

» Licensee and Administrative Services — This divigioovides assistance to the public and
licensees through the information/call center, raivices, cashiering, and license renewals. It
also handles BRN’s personnel, budget, and infolmnaegchnology concerns and provides
coverage of legislative and regulatory issues.

» Licensing Program — The Licensing Program revidvesqualifications of U.S. and
international RN and APRN applicants. Staff inteefs with examination services vendors,
domestic and international RN programs, and ottates boards of nursing.

"The BRN does not have statutory authority to ordstitution for consumers.



» Enforcement Division — This division handles théoecement process from complaint through
penalty and is comprised of five subdivisions: Ctamy Intake, Investigations, Discipline,
Probation Monitoring, and Intervention.

* Nursing Education — Nursing Education is staffed\oysing Education Consultants (NECS)
who assist new nursing schools through the appqregless and monitor existing approved
programs.

Licensing

The Board recently launched an innovative technpiogiative to accelerate the licensing procest th
ensures secure electronic transcript and docunhaning between the Licensing Program and certain
California nursing programs. Early reports indectitis successful program is making initial licexgsi
much easier for new California nurses.

BRN issues the following licenses, certificatioasd approvals:

Reqistered Nursing (RN) license: RNs may applyaf@alifornia license either by examination or by
endorsement. Individuals seeking licensure by éxation are required to meet BRN’s education
requirements, which are verified by reviewing atlcschool transcripts and/or the review of the
nursing program curriculum, pass the national eration, and have a clear background.

Licensure by endorsement is available to applicatits are already permanently licensed in another
state or U.S. territory. These individuals argible for licensure if they passed either the autrre
national examination or its predecessor; possesstare, current and clear RN license, successfully
completed California educational requirements, lzanke a clear background. Applicants licensed in
other countries who have not passed the natioraaharation are not eligible for endorsement and may
become licensed through examination.

Clinical Nurse Specialist (CNS) Certification: Csl&e RNs with advanced education who participate
in expert clinical practice, education, researcmstiltation, and clinical leadership. BRN certifioa

may be obtained by successful completion of a magteogram in a clinical field of nursing or a
clinical field related to nursing with specifiedusework.

Nurse Anesthetist Certification: Nurse anesthetissé RNs who provide anesthesia services at the
direction of a physician, dentist, or podiatristirBe anesthetist applicants must provide evidehce o
certification by the Council on Certification of M@ Anesthetists and Council on Recertification of
Nurse Anesthetists.

Nurse-Midwife (NM) Certification: NMs are RNs whoeaauthorized, under the supervision of a
licensed physician and surgeon, to attend normkdhaith and provide prenatal, intrapartum and
postpartum care, including family planning caretfad mother and immediate care for the newborn.
BRN certification may be obtained by successful ptation of a BRN-approved nurse-midwifery
program or certification as a NM by the AmericardMifery Certification Board. There is an
equivalency method for applicants who completedra BRN-approved midwifery program and who
are not nationally certified.



NMs in California may apply for a NM furnishing ni@r, enabling them to write a medication order
and furnish drugs to a patient. To obtain a fuimgmumber, the NM must satisfactorily complete
physician and surgeon supervised experience ifutheshing or ordering of drugs or devices, as
determined by the physician and surgeon, and cdenpleadvanced pharmacology course. Upon
completion of the course and notification to theNBfhe NM then applies to the Drug Enforcement
Administration (DEA) to obtain a DEA number.

Nurse Practitioner (NP) Certification: NPs are RN® possess additional preparation and skillsén th
physical diagnosis, psycho-social assessment, amdgement of health-illness needs in primary
health care. BRN certification can be obtaineduxgcessful completion of a program which meets
BRN standards or by certification through a natimrganization whose standards are equivalent to
those of the BRN. An applicant for initial certifiton as a NP who has not been qualified or cedifi
as a NP in California or any other state must gssaanaster’s or other graduate degree in nursing,
in a clinical field related to nursing. There isegquivalency method for RNs who have completed a
NP program that does not meet BRN standards. Tamgdeants must submit verification of clinical
competence and experience verified by a NP or playsi

NPs may apply for a NP furnishing number, enabiivegn to write a medication order and furnish
drugs to a patient. To obtain a furnishing numbtiex,NP must take an advanced pharmacology course
and complete physician-supervised experience ifuttmeshing of drugs or devices. Upon completion
of the course and notification to the BRN, the Kéntapplies to the DEA to obtain a DEA number.

Psychiatric/Mental Health Nurse Listing: The BRNintains a listing of RNs who possess a master’s
degree in psychiatric/mental health nursing andyears of supervised experience as a
psychiatric/mental health nurse. To be eligibletfa listing, RNs must complete and submit
verification of the required education and expereeto the BRN. The BRN also accepts American
Nurses Credentialing Center certification as a@ihspecialist in psychiatric/mental health nugsin
This voluntary listing enables the psychiatric/nahiealth nurse to receive direct insurance
reimbursement for counseling services.

Public Health Nurse (PHN) Certification: PHNs praidirect patient care and services related to
maintaining the public and community’s health aaféty. To be considered for BRN certification, the
applicant must hold a baccalaureate or entry-Imasdter's degree in nursing awarded by a school
accredited by a BRN-approved accrediting body andfpof supervised clinical experience.
Equivalency methods are provided for individualsos# baccalaureate or entry-level master’s degree
in nursing is from non-approved accredited schaals for those who have a baccalaureate degree in a
field other than nursing.

Continuing Education Provider (CEP) Approval: ThkRNBregulates and approves RN CEPs,
discussed further below.

Continuing Education (CE) and Continuing EducationProvider (CEP) Requirements.

RNs are required, upon renewal, to complete 30ambiours of direct participation in a CE course or
courses offered by an approved CEP. CEPs arerega provide courses that enhance the
knowledge of the RN at a level above that requioedicensure. BRN approves a CEP by reviewing a
single course to ensure that it contains post-R&hkure content and is not for self-improvement,
financial gain, or for lay people.



BRN posts on its website that it explicitly protébthe following types of CE:

» Courses which deal with self-improvement, changesttitude, self-therapy, self-awareness,
weight loss and yoga.

» Courses designed for lay people.
» Liberal Arts courses in music, art, philosophy, atiters, when unrelated to patient/client care

The CEP is then required to ensure that subsegoendes meet the same content standards. BRN
currently recognizes 2,963 CEPs, 824 of which acatked out of state.

Enforcement

The BRN'’s Enforcement Division protects the pulbycensuring licensees’ safe practice. The
Enforcement Division includes units responsiblerfareiving complaints, performing investigations,
overseeing discipline cases, and monitoring RNprobation.

The lifecycle of an enforcement action typicallygbes with a complaint, which is reviewed by the
Enforcement Division’s Complaint Intake Unit. tfappears a violation may have occurred, the
complaint is transferred to the BRN's Investigatidmt, which should, in theory, determine if it

should be investigated by internal, non-sworn sgeavestigators in the BRN Investigation Unit gr b
DCA'’s Division of Investigation (DOI) sworn peac#ioers (see “Recent Audits of the Board”). If
disciplinary action is warranted, the DisciplineitJat BRN processes disciplinary documents and
monitors the case as it is transferred to the AgprGeneral’s (AG’s) Office for the filing of an
accusation and prosecution. Cases that procesdthis point head to the State Office of
Administrative Hearings (OAH) for a disciplinarydreng. Lastly, the case goes back to the Board for
a final decision.

Substance Abuse Intervention Program

The BRN'’s Intervention Program was created in 188%n alternative to disciplinary action for RNs
whose practice may be impaired due to chemicalriigrecy or mental illness. The BRN relies on a
contractor to provide oversight and treatment®fitensees. Those who have substance abuse
problems can avoid license sanctions by takingipaatconfidential “intervention” program of drug
testing, treatment and practice restrictions.

In an attempt to provide uniform operational stadddor health care boards’ diversion programs, the
DCA was mandated by legislation (SB 1441 (Ridlewifias) Chapter 548, Statutes of 2008) to put
forth “Uniform Standards Regarding Substance-Abgi$iealing Arts Licensees” (Uniform
Standards). The BRN anticipates finalizing regatet incorporating the Uniform Standards by the
end of 2017.

8 Board of Registered Nursing, Continuing EducafmrLicense Renewal, available fatp://www.rn.ca.gov/licensees/ce-
renewal.shtml#acceptable
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PRIOR SUNSET REVIEW: CHANGES AND IMPROVEMENTS

BRN was last reviewed by the Legislature throughsstireview in 2014-15. During the previous
sunset review, 22 issues were raised. In Decefi, BRN submitted its required sunset report to
the Senate Committee on Business, Professions @mbkic Development and Assembly Committee
on Business and Professions (Committees). Inréipisrt, BRN described actions it has taken sirge it
prior review to address the recommendations madhe. following are some of the more important
programmatic and operational changes, enhanceraedtsther important policy decisions or
regulatory changes made. For those which weraddressed and which may still be of concern to
the Committees, they are addressed and more figitpsised under “Current Sunset Review Issues.”

* The Board has made significant progress in its1\8a®gy program under its new executive officer,
Dr. Joseph Morris. Dr. Joseph Morris is very asitds to the Legislature and has significantly
improved relations between the Board and Legisasiaff.

» All Nursing Education Consultant positions are eutly filled.

» Disciplinary actions taken prior to 2005 are cutteposted.

* Formal MOUs with partner entities are being devethp

* In collaboration with the Attorney General’s Offiaad the Office of Administrative Hearing, the
BRN launched the FastTrack project in spring 2@lbriprove case times and reduce costs on
cases that do not require any additional investgatr paperwork, such as notification of

discipline from out-of-state Boards of Nursing.

* In September 2015, the Board began publishing pedeg time frames on the Board’s Web site to
better inform the public.

* In September 2015, the Board re-established theeNMiidwifery Committee to meet biannually
to address current midwifery issues and facilic@emunication.

* Beginning in February 2016 in conjunction with Bodbaneetings, the Board’s Licensing Program
management staff offer presentations providing\anaew of the application and eligibility
process to California students to assist them thighr Board application.

* In May 2016, the Board launched a new and impravebisite which is more user-friendly and
easier to navigate for consumers, licensees ariccapis.

* Inthe summer 2016, collaborative efforts of theaiband DCA staff brought the application
licensing times from four to five months to withiime regulatory requirements of 90 days.

* BRN worked with Senator Hill on SB 1039 (Chapte®,7/Statutes of 2016) to increase BRN fees.

» The Board implemented video conferencing capadslitn October 2016 that allow Board
members and staff to communicate via video teldezencing as a cost saving measure.
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The Board’s Recommended Guidelines for Disciplin@rgders and Conditions of Probation,
including the Uniform Standards for Substance Abgdiicensees were submitted to Office of
Administrative Law in November 2016.

The Board developed an innovative technology progieat ensures secure electronic transcript
and document sharing between the Licensing ProgradrCalifornia nursing programs. This was
implemented in December 2016 in order to facilitatae timely receipt and processing of
transcripts towards licensure.

The Board submitted regulations requiring schoolgrovide credit for military training and
experience, pursuant to SB 466 (Hill, Chapter &8tutes of 2015) to Office of Administrative
Law and is awaiting final approval to be effectdanuary 1, 2017.

In an effort to encourage men and minority groupdcome registered nurses, the Board
developed and is distributing a targeted flyer d@tZschools, colleges, universities, minority
nursing organizations, and at Board meetings. iAfiismation is also posted on its Web site.

Board-approved nursing program information, inahgdschool and program accreditation,
attrition, and retention rates, national licensexamination (NCLEX) pass rates, and a program’s
warning status are currently available on the Wb s

The Board completed the posting to the Web sitetanide National Council of State Boards of
Nursing NURSY'S system all historical public disaiglry documents.

A Consumer Satisfaction Survey was conducted irclvBiL, 759 respondents replied in the six
week data collection period. The results were a®alyand are currently being used to improve the
Board’s processes and services.

The Board re-established the Mental Health Ad-Hom@ittee to determine best practice
strategies for mental health participants in thar@ts Intervention Program.

The Board has increased outreach efforts to prioiesisorganization and industry partners (i.e.
Association of California Nurse Leaders Conferei@aifornia Association of Associate Degree
Nursing Directors/California Association of Collelj@rsing, minority nursing groups, etc.).
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RECENT AUDIT OF THE BOARD

Due to complaints received about BRN’s enforcenpeatesses during the prior sunset review,
SB 466 (Hill, Chapter 289, Statutes of 2015) retpebthat the California State Auditor (Auditor) do
performance audit of the Board’s enforcement pnogog January 1, 2017.

The following is excerpted from that report, Stateditor, Report Number 2016-046, Board of
Registered Nursing: Significant Delays and Inadégj@versight of the Complaint Resolution Process
Have Allowed Some Nurses Who May Pose a Risk teR&a$afety to Continue Practicing

Results in Brief

The Board of Registered Nursing (BRN), a state legguy entity that operates within the California
Department of Consumer Affairs (Consumer Affairsyesponsible for resolving consumer
complaints against registered nurses as part afigsion to protect the health and safety of coressm
by promoting quality registered nursing care. Histly, BRN has reportedly struggled to resolve
consumer complaints in a timely manner, often athgwsignificant delays to occur throughout the
various stages of the resolution process. Our wefoeind that BRN continues to experience
significant delays in processing complaints. Altbstate law does not specify a time frame within
which BRN must resolve complaints, Consumer Affaas set a goal for BRN to process complaints
within 18 months. However, BRN has consistentl{efato achieve this goal, in large part due to its
ineffective oversight of the complaint resolutiotogess and the lack of accurate data regarding
complaint status. Such delays allow nurses to naatpracticing who may have committed serious
violations, and could potentially result in harmp@tients.

During our review of 40 investigated complaintsoteed between January 1, 2013, and June 30, 2016,
we found that BRN struggled to promptly resolve ptaints, which potentially placed patients at
additional risk. Specifically, BRN failed to resel1 of the 40 complaints within the 18-month goal,
and 15 of those 31 complaints took longer than 8étirs to resolve—more than twice as long as
Consumer Affairs’ goal. Further, BRN took longeath48 months to resolve seven of those 15
complaints, six of which included allegations ofipat harm resulting from a nurse’s actions.

A primary reason for the delays in processing tloeseplaints was BRN'’s failure to move the
complaints through the various key stages of timeptaint resolution process in a timely manner. For
example, BRN took more than 45 days—the high eritsafformal goal for this stage—to assign 24
of the 40 complaints we reviewed to an investigatinit, the stage that precedes assignment of the
complaint to an investigator. Further, BRN tookrenthan a year to assign nine of the 24 complaints
to an investigative unit. For example, we founat BBRN delayed assigning to Consumer Affairs’
Division of Investigation (DOI) a complaint allegjrthat a nurse caused a toddler’s death by
administering the incorrect dosage of medicatiBRN initially assigned the complaint to its
investigative unit, and BRN'’s chief of complaintake and investigations (chief of investigations)
acknowledged that it did nothing with the compldortroughly 18 months. She indicated that the
complaint should have been prioritized and refetoel@OI faster due to its sensitivity. Ultimatetize
nurse was allowed to practice for 39 months witlBRN taking action against her license while it
processed the complaint. BRN’s nine-member boantladed that the nurse violated the Nursing
Practice Act (Nursing Act) by inaccurately recoglthe dosage of medication administered to the
toddler and placed the nurse on three years ofapicb
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Delays such as these have also contributed t@e acklog of complaints received, but not yet
assigned to one of BRN’s investigators. Specificalccording to a report provided by BRN, as of the
end of July 2016 at least 184 complaints had nbbgen assigned by BRN to one of its investigators.
Of those, 138 were pending assignment for more 18agiays. Roughly 70 of those complaints
involved urgent or high-priority allegations, suah patient death, harm, or criminal activity, aad h
been waiting to be assigned for an average of ¥8.ddnnecessary delays in the complaint resolution
process enable nurses who are the subject of salagations to continue practicing and may risk
patient safety.

BRN lacks accurate data to assess the timelinass @dmplaint resolution process. BreEZe, the
system that Consumer Affairs’ health boards usdidensing and enforcement activities, lacks
adequate controls to ensure that BRN'’s staff mesaecurately enter information into the system
regarding the status of complaints, such as wheasa is closed. As a result, we found severatsrro
when attempting to calculate the length of eachesta the complaint resolution process. Ultimately
we had to remove nearly 4,800, or 17 percent ottimeplaints from our analysis due to these errors.
Using the remaining data, we found that complawtigh included an investigation, averaged about
24 months, with the investigative stage takingltimgest amount of time compared to other stages,
which averaged between 15 and 19 months. Howdwesetresults may be inaccurate because of
control weaknesses within BreEZe that do not regstiaff members to input activities in a mannet tha
follows BRN's established business processes. wiotg to BRN'’s chief of investigations, it is
difficult to manage caseloads when the data areatiable. Further, because of these errors, BRN i
using inaccurate information to assess its workkadi staffing needs.

Additionally, BRN has not adhered to Consumer Affadlirection or state law requiring that it assign
complaints categorized as urgent or high prioot{pOl for investigation. Since 2009, Consumer
Affairs has maintained complaint prioritization delines (complaint guidelines) for the health bsard
to refer to when determining the priority to assigrcomplaints. The complaint guidelines establish
four categories for complaints, based on priority-gamt, high, and two levels that are considered
routine. Consumer Affairs and DOI officials maimtéhat they have consistently verbally
communicated to the health boards, including BRidt tomplaints categorized as urgent and high
priority must be referred to DOI for investigatioBOIl's investigators are sworn peace officers and
are required to complete specific training, whei@B# investigators are not. However, during the
course of our review, we found that BRN chose tehts non-sworn investigators investigate
numerous high-priority and urgent complaints inédlsn rather than refer them to DOI. BRN
attributes the continued use of its non-sworn itigasors to investigate these complaints to the
complaint guidelines’ lack of a specific, writteequirement that urgent- and high-priority complaint
be referred to DOI. Because of a lack of adher&ycgome health boards to Consumer Affairs’ verbal
direction regarding the referral of complaintstestaw effective January 2016 requires the health
boards to use the complaint guidelines to pricitizeir complaints and investigative workloads, and
to refer complaints determined to be either urgeritigh priority to DOI to investigate.

According to a DOI report, BRN should have forwatdeughly 170 cases during the period from
December 2014 through June 2016 to DOI for invasitig, but instead chose to investigate those
cases internally. Further, when we reviewed 10tehdl complaints that BRN received between
January 1, 2016, and June 30, 2016—subsequentetio tik requirement was established in state
law—we found that it should have referred sevethefcomplaints to DOI to investigate, but did not.
One of these complaints alleged that a nurse failddllow proper procedures after an alarm sounded
during a patient’s dialysis procedure, which mayeheontributed to the patient’s death. BRN’s
assistant executive officer stated that, althou@h @irected BRN to refer complaints it categoriass
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urgent and high priority to DOI, BRN had understaloid to be a guideline and not a requirement. By
not referring cases involving patient death anchicral allegations to DOI's sworn peace officers to
investigate, BRN risks that the appropriate attentind resources are not being directed towarchtrge
and high-priority complaints. As a result, it colld prolonging its complaint processing timelines
and, more importantly, placing the public at a leighsk of potential harm.

Although BRN identified the hourly cost of condungfiinvestigations as another reason for its failure
to comply with Consumer Affairs’ direction and &tdaw, state law specifies that the protectiorhef t
public shall be the highest priority for BRN andemever the protection of the public is inconsistent
with the promotion of other interests—such as sasings—the protection of the public shall be
paramount. The chief of investigations stated BRlN can reduce its enforcement costs considerably
when its non-sworn investigators investigate th@glaints because the cost per hour is lower. In
fiscal year 2014-15, the most recent fiscal yeavhich actual cost information was available fothbo
investigative units, DOI's hourly rate to conduatiavestigation was $235, more than twice BRN’s
hourly rate of $88. Because BRN'’s lower hourlyeratakes it less costly for BRN to conduct an
investigation, the chief of investigations stateatthaving BRN’s non-sworn investigators conduct
investigations means that BRN can commit additioesburces to training staff or increasing hourly
pay in an effort to recruit additional expert wisses, which she indicated BRN does not have the
budget for otherwise. Nevertheless, cost is meaonable justification for choosing not to comply
with requirements concerning BRN’s most egregicusglaints. BRN’s mission is to protect and
advocate for the health and safety of the publiemsuring the highest quality registered nurselen
State—not to minimize costs. Moreover, an advantagorn peace officers have is that they have
additional training, skills, and authority that BRNion-sworn investigators lack.

Further, investigators did not always obtain theessary evidence before forwarding complaints to
the Office of the Attorney General (Attorney Geneaa appropriate expert witnesses, resulting in
unnecessary delays and additional resources. riregiew of 40 investigated complaints, we
identified five that the BRN investigated and thtieat DOI investigated in which supplemental
investigations were requested because the investida not obtain sufficient evidence the firshé.
For example, we reviewed a complaint alleging &hatirse improperly administered a medication that
resulted in patient harm, in which the deputy agrgeneral assigned to the case requested BRN to
conduct a supplemental investigation to obtainpespective of both the patient and the patient’s
spouse, who witnessed the incident. According tbNBRhief of investigations, the non-sworn
investigator should have obtained this informatioining the initial investigation, but did not duee t
inexperience. It took the investigator an addaicthree months to obtain this requested evidence,
which unnecessarily prolonged the amount of timé&BBok to resolve this complaint. Additional
training in evidence gathering might have helpesidiguch a delay. A senior assistant attorney
general for the Attorney General’s licensing settmlicated that both BRN non-sworn investigators
and DOI sworn investigators would benefit fromrrag in what constitutes sufficient evidence to
substantiate that a nurse has violated the Nusatg

Finally, BRN lacks sufficient oversight of its eméement activities. For instance, it lacks a fdrma
training program for its enforcement staff. Acdaglto BRN managers, rather than providing formal
training sessions, BRN conducts the majority off $taining through a shadowing process during
which new staff members learn their jobs by reviewcomplaints in collaboration with existing staff
members. As a result, BRN risks that its staffas appropriately processing and resolving
complaints. We believe this is one reason fordglays we identified in BRN’s processing of
complaints. Further, BRN has not ensured thatwates are fingerprinted, as the law requiresa As
result, BRN is not always notified by the Califaridepartment of Justice (Justice) when a nurse is
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arrested or convicted. As of November 2016, BRN warking with Justice and Consumer Affairs to
reconcile the number of nurses who BreEZe showsweisig fingerprints compared with data provided
by Justice. By not ensuring that all nurses comypti this requirement, BRN limits its ability tedrn

of criminal behavior and promptly take appropriatéion against the nurse’s license if the nursepos

a risk to patients.

Recommendations of the Auditor

Legislature

If BRN does not develop and implement an actiom jpya March 1, 2017, to prioritize and resolve its
deficiencies, as mentioned in the first recommandab BRN, the Legislature should consider
transferring BRN'’s enforcement responsibilitieCtonsumer Affairs.

BRN

To ensure that it promptly addresses this repértdings, BRN should work with Consumer Affairs to
develop an action plan by March 1, 2017, to primgiand resolve the deficiencies we identified.

To ensure that BRN resolves complaints regardingesuin a timely manner, it should do the
following by March 1, 2017:

- Develop and implement formal policies that speodguired time frames for each key stage of
the complaint resolution process, including timenfes for how quickly complaints should be
assigned to the proper investigative unit or expriess, and how long the investigation
process should take.

« Establish a formal, routine process for managerteentonitor each key stage of the complaint
resolution process to determine whether the timenés are being met, the reasons for any
delays, and any areas in the process that it carowa.

« Establish a plan to eliminate its backlog of commawaiting assignment to an investigator.

To ensure that it is able to accurately monitorgbgormance of its complaint resolution process$ an
that it has accurate data to address its stafiesgls, BRN should immediately begin working with
Consumer Affairs to implement cost-effective inpantrols for BreEZe that will require BRN staff
members to enter information into a complaint rddara way that is consistent with BRN'’s business
processes.

BRN should immediately comply with state law ante@ to the complaint guidelines. Additionally,
BRN should establish and maintain a process fomgonicating with DOI to discuss any questions
that arise in assigning a priority to a complainteferring a complaint to the proper investigativet.

To ensure that BRN and DOI consistently conductjadee investigations and obtain sufficient and
appropriate evidence to discipline nurses accuseoblating the Nursing Act if warranted, BRN in
collaboration with Consumer Affairs should do tbhédwing:

« Implement a mechanism by March 2017 to track anditoosupplemental investigation
requests that result from investigators’ failurebtain required documentation or sufficient
evidence and use this information to mitigate theses of these failures.
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« Coordinate with the Attorney General to developembial training program that includes
techniques for gathering appropriate evidence asdre that all investigators, including DOI's
investigators, participate in this training.

« Use this training program to develop a procedusadgthat specifies proper
evidence-gathering techniques, including a desonpif what constitutes sufficient evidence,
for investigators to follow when investigating colapts. They should then distribute this
guide to all investigators, including DOI's invegtors, by December 2017, and jointly
instruct them to adhere to the guide when condggétivestigations.

To ensure that its enforcement unit employees gpjately address and process complaints in a
consistent and efficient manner, BRN should dofdflewing:

- By March 2017, develop a process to centrally tthekinternal and external trainings it’s staff
participate in. On a regular basis, managers shewidw this information to ensure
enforcement staff are participating in a timely manin appropriate trainings that address the
enforcement activities they specifically perfornddhe types of complaints they may
investigate.

« Implement a formal training program no later thaac®@mber 2017. In developing this
program, BRN should consult with DOI and the AteyrGGeneral to identify training that
could benefit its enforcement staff, and also #ailput of its enforcement staff on areas of
their job duties where they believe they need aalthd training.

BRN should continue working with Justice and Consu#iffairs and finalize its reconciliation, by
March 1, 2017, of Justice’s fingerprint data withdata in BreEZe to identify any nurses who are
missing fingerprint records. Once this recondibatis performed, BRN must take the steps necessary
to immediately obtain fingerprints from those n@ré&r which Justice has no fingerprint records.
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CURRENT SUNSET REVIEW ISSUES

The following are unresolved issues pertainindi®BRN or areas of concern that should be
considered, along with background information facleissue. There are also recommendations
Committee staff have made regarding particulardssar problem areas BRN needs to address. BRN
and other interested parties have been providddthig Background Paper and BRN will respond to
the issues presented and the recommendationsfof sta

BRN ADMINSTRATION

ISSUE #1: (NURSE-MIDWIFERY ADVISORY COMMITTEE (NMA C)) The NMAC has been
reconvened, but within the Nursing Practice Commitée, and is only authorized to hold two
meetings per year. Is this an appropriate locatiofior NMAC, and are biannual meetings
sufficient to address all NM issues?

Background: The BRN reconvened the NMAC at its September 2@Esdmeeting. NMAC is
tasked with advising the Board regarding nurse-rfehy practice.

Although the BRN’s sunset report indicates that NMieetings are public, and that agendas,
meeting materials, and minutes are posted on thH¢ B&bsite, nowhere is it apparent on the website
that the NMAC exists. This is because BRN rectunstil NMAC as a unit within the Nursing Practice
Committee. While the Sunset Report indicatesttatCalifornia Nurse Midwife Association

(CNMA) was complicit in this structure, it was thegislature’s intent to re-establish a separate
committee because the Nursing Practice Committeseuneesponsive to NM'’s practice needs.
Requiring that NMAC issues again percolate throtinghNursing Practice Committee is structurally
problematic.

Further, BRN authorized NMAC to meet only biannyalln its initial meeting, the NMAC
recommended reviewing and updating NM regulationdiscussed the “need for review and
updating to be consistent and congruent with copteary/current and evolving NM practices and
standards; a variety of practice and educatiosaks; review of nurse-midwifery advisories so they
are reflective of current practice; and the neeelxjulore ways to effectively communicate NM
information to NMs, other stakeholders and the garqaublic.” It does not seem that meeting twice
per year is sufficient to address the issues thet Ilbeen backlogged for so long.

There is a distinct need to update practice guiedmcNMs. A bulletin released in 2001, and update
in 2011 by the Nursing Practice Committee, def®V’s practice as “thendependentiemphasis
added] comprehensive management of women’s healéhiic a variety of settings focusing
particularly on pregnancy, childbirth, the postpartperiod. It also includes care of the newbond a
the family planning and gynecological needs of wortieoughout the life cycle.” This contradicts
current law, which clearly states that such pracigcnot independent: “the certificate to practice
nurse-midwifery authorizes the holdander the supervision of a licensed physician amrdeon
[emphasis added] to attend cases of normal childbimd to provide prenatal, intrapartum, and post-
partum care, for the mother, and immediate caréhfenewborn® Such misinterpretation of basic
law does a disservice to licensees and consumetBRN should reevaluate all guidance available.
Further, the NMAC should examine existing laws thanot facilitate safe NM home birth practices —

°BPC § 2746.5 (a).
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a perfectly legal and increasingly commonplacdrsgttFor example, current laws only allow a NM to
repair first- and second-degree lacerations optreneum in a licensed acute care hospital or a
licensed alternative birth cent®r.However, according to the Mayo Clinic, vaginareduring
childbirth “are relatively common* Unfortunately under current law, a NM attendinigoane birth
would not be able to legally attend to a commorseguence of childbirth without jeopardizing his or
her license, risking the health of the mothernomiediately transferring the patient to the hospital
which is contrary to the principles of home birtidanay not be otherwise necessary. The BRN and
the NMAC should ensure current laws and regulatfangitate all practice settings.

Staff Recommendation: BRN should advise NMAC to develop a schedule amdefine for devising
its recommendations. BRN should ensure that relayinformation through the Nursing Practice
Committee is not an unnecessary barrier to bringirsgues to the full board, and the BRN should
establish a presence for NMAC directly on its wabsalong with other committees. NMAC should
address barriers to home birth practice.

ISSUE #2: (ADVANCE PRACTICE REGISTERED NURSING) BRN regulates four categories
of APRNSs, but laws and regulations governing eachra uneven and should be examined to
ensure they are accurate and up-to-date.

Background: The BRN regulates four categories of advance m@acégistered nurses: CNSs, nurse
anesthetists, NMs, and NPs. Each of these professs educated and trained to a comparable Iével o
independence, yet all have varying degrees of geeland scope restrictions.

There are no regulations specifically for CNSsunse anesthetists at all, and the practice budletin
issued by the BRN are equally imbalanced; there lieen 18 issued and directed specifically at NPs,
with the most recent from November 2014; 13 for Ne most recent in 2013, and none of which
address home birth settings; only 3 for CNSs, thstmecent in 2008; and none for nurse anesthetists
BRN should evaluate all existing laws and regufetiagainst APRN training and education to
determine what, if anything, is needed to ratiareafractice scopes and regulatory direction to
facilitate APRN practice in all settings.

The creation of an Advanced Practice Subcommitiesxamine these issues was placed on the
January Board agenda, but the BRN president pussiie over until the next meeting because he did
not feel there was sufficient justification forghadditional committee.

Staff Recommendation: The BRN should establish an Advanced Practice Cortted,
separate from the Nursing Practice Committee, whgsal is to survey existing laws and
regulations and determine what is lacking for regilon of APRNs. The BRN should seek
legislation, promulgate regulations, and developvésbries to ensure APRNs have sufficient
guidance in all practice settings.

YBPC § 2746.52
' Mayo Clinic, Health Lifestyle; Slide show: Vagirtears in childbirth. Available dtttp://www.mayoclinic.org/healthy-
lifestyle/labor-and-delivery/multimedia/vaginal-tesls-20077129
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ENFORCEMENT

ISSUE #3: (COST RECOVERY) There is over one millia dollars in fines outstanding from
prior licensees residing out-of-state. Is there mie the BRN can do to recover this money?

Background: Potential cases for cost recovery have droppec shrecprior sunset, but a substantially

greater percentage of those have been ordereddoracovery than in the past. (See Table 11

included below.)

Cost Recovery

(dollars in thousands)

FY 2012/13 FY 2013/14 FY 2014/15 FY 2015/16
Potential Cases for Recovery * 2,110 2,060 1,538 1,695
Cases Recovery Ordered 279 428 1,505 1,552
Amount of Cost Recovery Ordered $1,197 $1,836 $2, 583 $3,329
Amount Collected $736 $930 $1,427 $1,092

* “Potential Cases for Recovery” are those cases in which disciplinary action has been taken based on
violation of the license practice act.

BRN’s main leverage for repayment of cost recowwders is to withhold a license until the licensee
meets his or her obligations. BRN also indicalted it is now using the Franchise Tax Board to
enhance its collection efforts. However, if atisee has no plans to use his or her license agdin a
lives out of state, their current list of recoveptions are exhausted. There is currently $1,®22ii8
outstanding debt for enforcement costs for outtafesprior licensees.

Staff Recommendation: The BRN should explain why there are fewer casdgible for cost
recovery compared to prior years, and why so margrencomparatively are considered eligible for
cost recovery. BRN should investigate alternateame of cost recovery, and evaluate whether the
potential returns justify any costs incurred.

ISSUE #4: (BRN DISCIPLINARY CONSISTENCY) Staff of the Committees have received a
large number of complaints that BRN takes severe éorcement actions for cases that may not
warrant such harsh disciplinary action. BRN also @pears to have settled cases alleging
significant patient harm for the same terms offeredo those with less harmful violations of the
Act. Finally, BRN spent significant enforcement reources prosecuting a case, only to settle with
the licensee after a superior court judge deemed ¢nBRN'’s actions as “arbitrary and

capricious.”

Background: Due to complaints received about BRN'’s enforcenpeotesses during the prior sunset
review, SB 466 (Hill, Chapter 289, Statutes of 20Eguested that the California State Auditor
(Auditor) do a performance audit of the Board'sagoément program. Staff had been, and continues
to be, contacted by numerous individual RNs an@sdattorneys representing multiple RNs who
state that BRN is inconsistent -- too severe agsiand lax at others -- in meting out discipline.

Although the Auditor found that “BRN Adequately a@dnsistently Imposed Discipline on Nurses in

Accordance With Its Discipline Guidelines for ther@plaints We Reviewed,” the Auditor states that
they only reviewed 20 complaint files. At an averag 7,000 complaints per year, their review
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represents merely 0.2% of all cases the BRN reseiva year; thus, the Auditor’'s narrow review
cannot be understood as a verdict on all BRN'’s baselling, as the available evidence shows.

For example,

* A California-licensed RN working in Nevada signece forms for physicals using a
physician’s stamp in lieu of a signature and waagéd with unprofessional conduct by
Nevada’s Board of Registered Nursing. No one wat MNevada fined her $800, gave her a
public reprimand, and required 30 units of CE.

o The BRN investigated the same charge, fined theen$2,887 and put her license on
probation for two years.

* A NM was found guilty of unprofessional conduct fart having proper standardized
procedures. She was not found guilty of incompegegross negligence, or gross negligence
in her delivery of care to a particular patientjroher home practice in general.

o BRN imposed three years’ probation on the nurseénte.

* Among the complaints reviewed for consistency keyAluditor were two cases alleging that
nurses failed to appropriately interpret a fetarheate during the patients’ labor and delivery,
resulting in the infants’ deaths, and complaintsgahg that the nurses failed to appropriately
respond to patients’ changes in condition anddaitenotify the physician about the changes,
and the patients later died.

o For each of these cases, BRN's board imposed yle@s’ probation.

Apparently, BRN deems multiple years’ probationrapiate for both paperwork violations and
patient deaths.

Another case that resulted in three years’ probasighat of Yelena M. Kolodji, a RN since 1985, a
NM since 1988 in a home birth practice, and who &atkan license until BRN filed an accusation
against her in 2013- five years after the initigident. The facts of the case are as follows:

In 2008, Ms. Kolodji was called to assist in therteobirth of a colleague’s patient. Ms. Kolodji was
not involved in the patient’s care prior to thatrgpbut assisted in the delivery and postparture,ca
and care of the newborn. The patient later filedmplaint and BRN charged her with seven causes
for discipline.

The case went to hearing, and the ALJ noted iratlopted opinion that Ms. Kolodji was “not charged
with incompetence, negligence, or gross negligemter delivery of care to a particular patientjror
her home birth practice in generaf.Although Ms. Kolodji did not have a formal supesioin
agreement, the ALJ determined that, using the BRM/s General Information bulletin and testimony,
that Ms. Kolodji had sufficient informal, collabdinge relationships with physicians in order to siti
the supervisory relationship. However, Ms. Kolasigs in violation of the statutes requiring
supervision and standardized procedures to fudasigerous drugs and prohibiting the repair of
vaginal lacerations outside of a hospital or li@zhalternate birth center.

The ALJ wrote:

12|n the Matter of the Accusation Against Yelena Mafolodji, Case No. 2013-811, OAH No. 2013050197.
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Respondent has had an exemplary career as a midvakeess of 25 years. By all
accounts she is a well-trained, hardworking, higidgnpetent, and caring professional.
She has the best intentions to provide her patigitissafe and positive experiences
during pregnancy and childbirth. There is no reasarevoke the license of someone
with her skill, experience, and dedication.

As set forth above, however, respondent perforraadtions that overlapped with the
practice of medicine without legally sufficient stiardized procedures and physician
supervision. In so doing, she violated a numbestatutes under the Act and acted in
excess of her authority as a nurse-midwife. Ingaiton, like many others in her
profession, including experts in the field, respemmisunderstood her responsibilities
under the Act. Although license revocation is digaot warranted for the protection
of the public, a period of probation will be ordeérd only to ensure that respondent
understands her legal obligations under the Actparnd procedures in place to follow
them.

Given the unique facts of this case, the Boar@iadrd probation conditions ...will be
modified to enable respondent to continue pradgieis a home birth midwife.....

The decision was approved by the Board on Augu2084.

As part of her probation, Ms. Kolodji was requitedget approval from the BRN for specific detaifs o
her probation terms before she could resume wonk.September 24, 2014, her attorney sent a letter
to Ms. Kolodji's probation monitor requesting apypabof the standardized procedures.

Her attorney sent another letter to the BRN on B&t@0, 2014, requesting at least confirmation of
receipt of the letter, if not approval of the cantfeso that Ms. Kolodji could resume working.

Ms. Kolodji was unable to get a response from BRBllaeffectively prohibiting her from
employment. Her only recourse was to go to caurafwrit of mandate to compel the Board to
comply with the terms of its own enforcement demisi

BRN argued to the court that Ms. Kolodji’s standaed procedures were deficient because she had to
get physician supervision and a furnishing numberder to administer prescription medication and
repair vaginal lacerations. However, Ms. Kolodigted that she has no intention of furnishing
medications or repairing lacerations, so she dicheed them. BRN argued that Ms. Kolodji had to
meet those terms regardless of whether she wag gmperform those functions.

On May 22, 2015pine monthsfter the BRN approved the order for probatioogart issued a ruling
in favor of Ms. Kolodji's standardized proceduréhe court correctly noted that those arguments
were against the plain language of the very statilie BRN cited in evidence, and stated furthetr tha
[emphasis added]:

[BRN] makes essentially no effort to support threading of the statutes, relying
instead on prese dixit'® But agency interpretations are entitled to no efee when
the rest on nothing more than bureaucratic sajegations omitted].

13 |pse dixitis Latin for “He himself said it.” This term is ed in the legal context as an unsupported statethantests
solely on the authority of the individual who malkes
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Rather than meet Ms. Kolodji's writ head-on, regpemts argue that relief is not
available becaughey have no duty to approve her standardized prochures.
However, having (1) issued a decision that expfieiiows Kolodji to continue her
home-birth practice so long as she complies watusbry obligations and (2) required
Kolodji to submit standardized procedures subjectpgproval before she can resume
practice, respondents cannot claim they have nptdwpprove the procedures when
they in fact comply with Kolodji’s statutory obligans. The ministerial duty to
approve compliant standardized procedures derroes the board’s own imposition of
the requirement upon Kolodji. Moreoveespondents have also acted in an
arbitrary and capricious manner.**

The court then ordered BRN to approve Ms. Kolodjtandardized procedures within ten days of
receipt. Rather than comply with this order, theNB&ppealed the writ, knowing that drawing out the
case would further delay Ms. Kolodji's return tonko

On June 23, 2015, the Superior Court of San Frea@gain found for Ms. Kolodji, acknowledging
how:

...she forcefully articulates how her midwife praetis being destroyed and her
personal finances devastated. She has alreadybaeed from working in her
profession for 10 months, with more months loondngng the BRN’s appeal.

The BRN relies on other inapposite cases to atgatattis “not usual” for a licensee’s
business to be wiped out during an appeal. [citatmmitted] The BRN adds: “nor is
there any suggestion that these kinds of damagesld.oot be awarded following the
appeal”’ — no suggestion, that is, except the oea@&RN itself makes parenthetically:
“(assuming she were entitled to collect from theaik.” [citations omitted] In other
words, sue us after we lose our appeal, and thezawelaim governmental immunity,
so you get nothing for your devastated businéss.”

The BRN argues that the court should get out okég and defer to “state actors’ performance oif the
public duties.” The court demurs, saying, “As agm@l matter that is true, but with great power esm
great responsibility. The latter has been lackiacg.”

On August 8, 2015, BRN dropped its appeal andesettiith Kolodiji.
Staff Recommendation: BRN should ensure that similarly situated casesea® comparable

enforcement determinations and ensure that appesgginst licensees have merit. BRN should
make it a policy to respond to probationers witharreasonable period of time.

1 Yelena M. Kolodiji v. Board of Registered Nursitepartment of Community Affairs; Rose Garcia; RegifcLellan,
Superior Court of California, County of San FranoisCourt No. CPF-15-514098, Order Granting WriMaindate and
Overruling Demurrer.

15 Yelena M. Kolodiji v. Board of Registered Nursiegal, Superior Court of California, County of San Friano, Court
No. CPF-15-514098, Order Granting Relief From StayAppeal.
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ISSUE #5: (POSTING DISCIPLINARY ACTIONS) The BRN should make it easier to find
disciplinary information for licensees holding muliple licenses.

Background: APRNSs typically have multiple license types listetler BreEZe. For example, a NP
who furnishes drugs may have an RN, NP, and a Ni#shing license. However, discipline is only
attached to one license type in BreEZe, typicdlg/highest one. In researching a licensee, thare i
indication to a consumer that there may be differglormation on additional license types linked to
the same person.

Staff Recommendations: The BRN should make BreEZe disciplinary informatiartonsistent
across all license types for licensees.

LICENSING AND EDUCATION

ISSUE #6: (CALIFORNIA STATE AUDITOR 2014 RECOMMEND ATIONS) The State
Auditor made several recommendations to the BRN tomprove its staffing management in 2014.
One remains incomplete.

Background: The California State Auditor reviewed BRN'’s licemgiprocesses in 2014 and directed
it to make four changes to effectively manageatources and workload. Three years later, BRN has
satisfied three of the concerns, but cannot yetgrbcan formally track and monitor the timelineés

its processing of applications by type and the eaisny delays.

Staff Recommendation: BRN should implement the Auditor’s final 2014 recanendation and
notify the Legislature upon completion.

ISSUE #7: (FINGERPRINTS) BRN is failing to provide RNs adequate notice that updated
fingerprints are needed as part of their license neewal.

Background: Since 2009, nurses who were not previously fingetgd or do not have a fingerprint
record with the BRN have been required to submddiprints to the Department of Justice (Justice)
upon license renewal so that BRN may receive sulesgarrest and conviction reports. However,
many licensees still lack fingerprints on file wefther BRN or Justice.

From the State Auditor’s report:

According to BRN'’s chief of licensing, from 2009 dligh 2015 BRN focused its

efforts on ensuring fingerprints were obtainedtfase nurses who its records indicated
did not have any fingerprints on file with Justiddowever, it was not until recently

that BRN began working with the results of a redkateon Consumer Affairs

conducted between its records and those provideliftyce.

According to the reconciliation Consumer Affairs;idocted at the end of October 2016
of fingerprint data in BreEZe and data providedlbgtice, Consumer Affairs identified
approximately 24,000 active licensed nurses whandichave fingerprint records on

file with Justice and another 4,700 active licensedses who did not have fingerprint
records in either BreEZe or with Justice. Thesaltesndicate that BRN would not
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potentially be notified by Justice of any subsedquerests or convictions for these
approximately 29,000 nurses. The chief of dateegmance at Consumer Affairs stated
that, for the population of approximately 24,000s@s for which the data in the
BreEZe system and Justice’s system is out of alegrinwhile a subset of those
licensees may indeed need to be re-fingerprintesdear to ensure BRN receives
subsequent arrest notifications from Justice, sohtieese nurses may be showing up
on the reconciliation due to either timing issuesdeen BRN'’s and Justice’s systems
or minor data errors between the systems. He imguldhat Consumer Affairs and
BRN are working on analyzing this population toetatine how many nurses actually
need to be fingerprinted.

Currently licensed nurses caught in this informatiap are now required to re-submit fingerprints
without any reasonable way of knowing they are meguto do so. Legislative staff has been
contacted by several active nurses who were urtialvsenew their license because BRN held their
renewals for failure to provide updated fingerginHowever, these individuals had provided
fingerprints years before and BRN did not notifgrththat new ones were necessary. When one RN
asked a BRN representative how she was supposenvoshe needed to resubmit her fingerprints, a
BRN representative told her that the informatiofaison our website” and the RN’s lack of direct
notification was because BRN “couldn’t link nameshwumbers.” This individual was able to find
out that she needed new fingerprints not throughatébsite, a letter, or by contacting BRN via
telephone, but through Google.

Google reviews are full of similar stories; 72 widuals rate BRN 1.2 stars out of 5 for their seegi
The following are examples of the communicationbems between BRN and licensees regarding
fingerprints within the past month (as of 2/28/17):

» “Absolutely impossible to reach by phone. Extreyrgbw to process licensure by mail (but
they cash your check fast!). And recently, thodsaof nurses are scrambling to get re-
fingerprinted before tomorrow’s deadline due taeklof communication by them.
Supposedly, we only needed Lifespan fingerprintgdfreceived a letter from the board.
| never received a single letter, email or any ptemmunication, and found out through a
friend that | had 24 hours to do it, or face suspmmand a fine up to $2500! | know a lot of
nurses who will probably be in some serious troliglee, due to a lack of the board of nursing
to notify the appropriate nurses. And my licerese lias increased from $85 to $160 for what?
ZERO stars to this joke of a website / businessraining the lives of many valuable nurses
waiting to work!"*’

* “l am writing this in hopes that | can help someeise not have the problem | had. PLEASE
READ THIS IF YOU DID NOT GET YOUR LICENSE IN THE MA. AFTER 3 DAYS
WHEN RENEWING ONLINE!! It is likely due to the red for a digital finger print
background check with LifeScan that is needed frieenDepartment of Justice and the FBI.
You can download the needed piece of paper thaSk#én will use from the board website.

16 State Auditor, Report Number 2016-046, Board afitered Nursing: Significant Delays and Inadeq@tersight of
the Complaint Resolution Process Have Allowed Sbimeses Who May Pose a Risk to Patient Safety tdifaos
Practicing, p. 48.

" Google reviews, “Board of Registered Nursing,” Aatale at
https://www.google.com/search?q=google+maps&oq=hpdags=chrome.0.0j69i60j0j69i60j69i57]0.1391|0j4&sceid
=chrome&ie=UTF-8#g=board+of+registered+nursing&*d40x809ad63072caec6d:0x1bd36a7bc2345253,1
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Google the nearest certified LifeScan digital fingant location. Bring the paper downloaded
from the board for the prints with you to LifeSdanation so they can fill in their portion and
fax it to the board at 916-574-7699. The boardsdus make this clear nor will you be able to
contact anyone by email or phone. | don't evermkwhy they have a phone number listed or
an email to contact them. You won't hear from a@yso don't waste your time. The only one
who will lose out is you when they don't issue yhbcense after taking your money and only
listing your license online as pending. You wiiver get an explanation until it's too late. |
wouldn't even give the BRN a star except | haveto.

» “Agree with all negative reviews. No way at allgpeak with anyone or even leave a message.
Waiting over 2 months for regular renewal but cretiarges were taken the same day! No
fingerprint letter either and no way to find outatihe issues are if you do have a delay. This
agency is a disgrace. Perhaps a direct call tgakernor is the answer but don't hold out hope.
Such a shame as patient care suffers as Well.”

Staff Recommendation: BRN should determine which licensees need updataddrprints and
notify each personally, and in a timely manner. Fthose licensees who submitted renewal
applications without knowing a LiveScan was necags@&8RN should notify each individual
immediately and provide an adequate grace perioddompliance.

ISSUE #8 (LVN TO RN 30-UNIT OPTION) Is this abridged educational pathway appropriate
for today’s nursing practice?

Background: Since 1969, all BRN-approved nursing programs hmeaen required to offer an
educational track for licensed vocational nursegNk) that requires no more than 30 semester/45
quarter units of specified coursework (“the 30-wmtion”) to be eligible to take the RN licensing
examination, NCLEX.

According to the BRN, the LVN 30-unit option isimited path towards RN licensure and
employment opportunities because it offers onlgwiftccate of completion, rather than a degree,
which affords limited mobility. When the 30-uniption was established, the introductory educational
components for an RN program were very similahttsé required of LVNs. However, this is no
longer the case. RN programs in California doprotnote these programs, and most students are
accepted on a space-available basis after degresdlstudents are admitted.

BRN conducted informal discussions on this issué @ilifornia nursing program deans and directors
at their annual meeting in October 2016, and stalkleins indicated overwhelming support for
removing the 30-unit option entirely. BRN alsorfally posed this question to nursing program deans
and directors as part of its 2015- 2016 Annual 8tBarvey (Survey); data collection is ongoing, but
preliminary results indicate that the vast majoatyeporting schools would like to see it removed

from law.

Further, data from the Survey indicate that very $¢udents were enrolled in and complete the 30-uni
option. Only eight students statewide were ifigiahrolled, and only half of those completed the
program in 2014-2015. It is unclear whether thidue to the unpopularity of the 30-unit option or

18 Ibid.
994,
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because impacted programs limited entry. Dataiat$icates that individuals taking the NCLEX after
preparation via the 30-unit option have lower sgsaates than degree program graduates.

Staff Recommendation: The BRN should continue to review this issue anapent further

evidence as to why this pathway may no longer devant or necessary for an LVN seeking
licensure as an RN. It should also examine whett®N licensees who completed the 30-unit option
have increased rates of discipline, and/or othedications that these individuals are not properly
prepared to meet the minimum level of experiencel aducation necessary to succeed.

ISSUE #9: (CLINICAL PLACEMENTS) The Board approves new programs that impact the
ability of existing programs to place their studens in clinical settings. Should the Board consider
displacement of existing students in clinical progams by students in new programs prior to
approving new programs, and what more can the Boardlo to rationalize placements across
programs and facilities?

Background: RN students are required to have concurrent climicd academic education. Clinical
placements in California continue to be a signiftceoncern for the Board, with many existing
programs testifying at various board meetings agapproving new programs or expanding existing
programs due to impacted placements.

Although BRN is required to consider a new progaimipact on existing clinical placements, it does
so only by requiring a new program to guaranteeitheas sufficient placements for its proposed
enrollment. BRN may not know if, in approving axngrogram, prior placement agreements with
other schools have been changed by the faciliti@sder to accommodate the new program.

Unfortunately, BRN has no authority over the fdigk housing the clinical placements, only those
programs needing the placements, and it has nomtytko enforce agreements between programs and
facilities.

Because the Board is given broad authority to appow disapprove nursing programs, student
displacement could be one of the criteria by whiehBoard approves programs.

Staff Recommendation: The BRN should contact existing schools that willage clinical
placement space with a potential new or expandimggram to comprehensively evaluate the
impact of new programs prior to approval. BRN atitk Legislature should convene a
working group with programs and facilities to detaine a long-term solution to managing
clinical placements.

ISSUE #10: (MALPRACTICE SETTLEMENT REPORTING) Sho uld the threshold reporting
for specified malpractice settlement(s) amounts bised since in some instances they may be too
low to warrant an investigation?

Background: Current law requires RNs to report any judgmergeatitiement requiring the licensee
or his or her insurer to pay anything above $3,0BBN is currently collecting data to determine
whether this is an appropriate amount. The $3fig0e was set in 1975, and BRN gets many low-
dollar reports that do not represent sufficientiyegiious violations to warrant investigation.
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BRN indicates that 199 cases were reported froraalgri, 2014 through October 24, 2016. Of those,
39 were between $3,000 and $29,999, and 150 wérebe $30,000 and $6,000,000, with the
average being $345,908.

Staff Recommendation: The BRN should continue to investigate what monstahnreshold
would best capture the information necessary to vaat the investigation of the nurse
practitioner. BRN should indicate what types ofses it would not receive if it were to raise
the cap.

CONTINUING COMPETENCY

ISSUE #11 (CONTINUING EDUCATION FOR LICENSEES) The BRN has not provided
appropriate oversight of its continuing education pogram despite admonition to do so in the
previous sunset review, and in the interim betweereviews.

Background: All licensees are required by statute to compl@t@@urs of continuing education (CE)
during each two year renewal cycle to ensure caatircompetence. Statute requires that the BRN
establish regulations ensuring that CE coursesitrer related to the scientific knowledge or techh
skills required for the practice of nursing, omdicect or indirect patient café. The BRN promulgated
regulations further specifying appropriate coursdyimcluding the requirement that all content be
relevant to the practice of nursifig.CE providers (CEPs) are approved by BRN baseti®n
evaluation of a single course, and then are om twgior to ensure the balance of their offeringetme
established criteria. The BRN is the sole ageaskdd with defining and interpreting the practi€e o
nursing and is required to exercise their discreto“withhold or rescind approval from any [CE]
provider that is in violation of the regulatory tgments.®?

Prior to 2002, the BRN conducted random audits$ RE and CEPs, averaging 2,700 RNs CE and
282 CEPs per year. The BRN has not completed &# &lidits since 2001, citing lack of staff and
“the current structure of the CRNE [continuing stgred nursing education] laws and regulations on
its inability to do its jo¥* This is particularly concerning because the BRkhawledges that CE
compliance is “essential to ensure public safetygmotection.?® It is unclear why BRN feels that
current law does not facilitate the exercise ofrteeforcement obligations, because the plain regadi
of statute gives them authority to approve andppisave CEPs based on multiple CE content criteria.

A 2009 article titled, State-Sponsored Quackery: Feng Shui and SnakerGilalifornia Nurses®®
detailed the BRN’s lax CEP approval process. Repouncovered a nursing CEP called Clearsight,
which offered credits for a class in “energetic mew.”

20 Business and Professions Code (BPC) Section 2§t).5

2L california Code of Regulations, Title 16, Sectiot56.

2BPC 2811.5 (c).

ZBPC 2725 (e).

242016 Supplemental Sunset Report, p. 11.

% BRN 2014 Sunset, p. 95.

% Committee for Skeptical Inquiry, “State-Sponso€ashckery: Feng Shui and Snake Oil for Californiadés”
December 2009, available fattp://www.csicop.org/si/show/state-

sponsored_quackery feng_shui_and_snake_oil_fofoos@f nurses accessed March 7, 2015.
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“Energetic medicine” is Clearsight’'s name for theatic touch, the manipulation of
alleged energy fields such as chakras and auradtwéody. (The practitioner’s
hands make no actual contact with the patient.) ....

Clearsight introduces you to the skills of FreelWlile art of energy diagnosis, how to
make Separations from your Healee so you do netaabkther person’s energy or
disease home and how to release old patterns ackieergy in your body and auric
field. When you use Clearsight healing skills ybear and clean the entire energy field
(chakras, channels and aura) and grow and evok\eat the rate of growth you are
ready to access.

After some prodding to remind the BRN that ClearSgyprovider application was
public record, the 1IG received a copy of the agatiion and discovered that it was
blank in some places and that the instructor’s atioical credentials consisted of a BA
in comparative religion and a ministerial certiftedrom the Church of Divine Man, a
psychic institute that offers healings, psychiaiegs, and other such activiti&’s.

Clearsight is no longer an approved CEP, but oababse its license lapsed in 2014; no disciplinary
actions were ever taken againsfitThis is understandable because, as the artités nihe BRN
supported the approval of CEPs that promote edurcatith little to no scientific merit.

History repeated itself in January 2016, when Rewarnonprofit publication focusing on evidence-
based news publishedllie Miseducation of California Nurses: Legal LoolghEBnables Spread of
Anti-Choice Medical Myths?°

The article featured two BRN-approved CEPs, Heattb@ernational and Care Net, who
provided, respectively, courses in abortion pMersal and fetal pain -- the science behind both
of which is marginal at best.

According to the article,

A single 2012 paper in Annals of Pharmacotherapyved to have reversed the
medication abortions of four of six women includedhe study.... Experts say the six
cases cited in the Annals of Pharmacotherapy papeansufficient to draw
conclusions. The American Congress of Obstetrscaard Gynecologists (ACOG), a
professional organization of 58,000 OB-GYNs and wais health-care professionals,
is dismissive of the purported treatment.

There is really no clear evidence that this worksjd Dr. Daniel Grossman, ACOG
fellow and director of Advancing New Standards epPoductive Health, a research

2" Committee for Skeptical Inquiry (CSI), “State-Spored Quackery: Feng Shui and Snake Oil for QaliéoNurses”
December 2009.

2 A list of current approved CEPs is not availabieBRN's website, and confirmation of an approvedGfan be found
through BreEZe's license lookup process.

% Nicole Knight,Rewire “The Miseducation of California Nurses: Legal Ipbmle Enables Spread of Anti-Choice
Medical Myths,” January 19, 2016, availabléntips://rewire.news/article/2016/01/19/miseducatiafifornia-nurses-
legal-loophole-enables-spread-anti-choice-medicghsi
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group at the University of California, San Franoisa an interview with MedPage
Today about the “science” behind abortion pill nesed>

Care Net advertised a class discussing fetal patoncept that the medical establish has dism&sed
“unlikely” before the third trimester. The artidierther noted that no studies since 2005 demaestra
any recognition of fetal paift.

The article astutely points out that BRN is effeely undermining California’s significant progress
reproductive rights in allowing these courses tddaght with the state’s endorsement. “The state in
recent years passed a law allowing women to olbiigiin control from pharmacists and has forced
crisis pregnancy centers (CPCs), faith-based tedlthat often masquerade as abortion clinics, to
make disclosures about the availability of abortgare and birth control services. And in what may
serve as a model for municipalities nationwide, Baancisco demands truth in advertising for CPCs,
which frequently use misinformation to dissuade warfrom ending their pregnancie¥."BRN’s
approval of quasi-medical coursework is counterpotigte to the Legislature’s demonstrated will to
provide accessible and accurate medical informatddalifornia consumers.

In response to these articles, BRN's assistantdithe Legislature in January of 2016 that ceask a
desist letters would be sent to these two providerdpril 2016, the Board was contacted becabse t
providers were still listed as currently licenseithwo disciplinary actions. These providers ramadi
active without discipline in November 2016, whem&er Hill sent a letter to the new EO expressing
concern about the BRN'’s handling of CEPs. Thisrpted a meeting between legislative staff, the
BRN EO, BRN'’s Assistant EO, BRN'’s counsel, and putg director of DCA. During this meeting,
BRN staff and counsel stated that they were unabiake action against any CEP if the CEP
presented any evidence, however insubstantial atkd fit within the parameters of acceptable
coursework. When asked if the BRN could dispramgprovider based on faulty scientific evidence,
BRN counsel said no. If the Board wanted to disaypg CEPs on this basis, counsel stated, it would
have to promulgate regulations to define what lielves to be “scientific.”

This is clearly counter to the plain reading ot and regulations. The BRN defines and inteéspre
the practice of nursing, and is required to exerasdiscretion as to what furthers this practimeit
relevant to scientific principles or related toedir or indirect patient care. A self-interestedPGE
perspective on science is not intended to trumstidte regulatory board’s interest in educating
licensees on appropriate practices.

Legislative staff requested an opinion from Ledis@aCounsel on this matter, which concluded that:

In sum, both the statutes and regulations reghedbard to withhold or rescind the approval
of a continuing education provider that does no¢ntiee applicable statutory and regulatory
requirements, which mandate that the continuingatilon be relevant to the practice of
nursing. Thus, the board must necessarily determimether a provider’s content is relevant to
the practice of nursing in the course of its dutiEsr this purpose, the board’s interpretation of
the “practice of nursing” would generally be grahtieference by a reviewing court. [citations
omitted] Moreover, the determination of how anséirig regulation or statute applies in a
specific instance is not, itself, a regulationtdtons omitted] Accordingly, the board would

30 bid.
4.
321d.
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not be required to adopt a regulation in complianite the Administrative Procedure Act in
order to determine whether any particular courseoatinuing education is relevant to the
practice of nursing®

BRN counsel later conceded that BRN was authofizetbe its discretion in deciding what is and is
not the practice of nursing, and, by extension,twhay be “scientific,” but that if the Board wanttx
define what it required all CEPs to provide as ewiwe of course merit, it would have to promulgate
regulations. This does not relieve the BRN of entlly disapproving CEPs whose coursework does
not fall within acceptable guidelines, however.

In February 2017, both providers remain activatgiised and with no disciplinary actions taken.
However, BRN told legislative staff that the promid were sent a letter (not a cease and desist, but
merely a request) to stop offering the classesigstion. These are not the only two suspect CEPs,
however; it does not take long for an internet dledor BRN approved CEPs to yield opportunities to
take yoga* “healing with divine energy® and “Mindful Eating: Cultivating True Nourishmérit

for credit, all in violation of BRN'’s criteria.

Until the BRN recognizes its responsibilities imfacting California consumers, it should be reldéeve
of its CEP approval duties.

Staff Recommendation: The BRN should cease CE approval and renewals foo tyears.
In the interim, the Board should accept CE only fioexisting providers and those approved
by specified accrediting entities.

The Board should withdraw approval for CE providetisat do not meet statutory and
regulatory standards.

By March 1, 2019, the BRN should deliver a repantthe appropriate Legislative policy
committees with a comprehensive plan for approvengd disapproving CE providers and
courses, which shall include a cost-benefit analysomparing the cost of doing this work
entirely within the Board or relying on outside aeditors. The Board should consider
additional staff and staff time necessary and compaosts for both licensees and CE
providers for each option.

33 Legislative Counsel Bureau, February 14, 2017 dfof Registered Nursing: Approval of Continulducation
Providers - #1709315”

¥ iRest Yoga Nidra Meditation. Available laitp://www.yogayoga.com/iRestLevelZEP number 11909.

% Healing with Divine Energy, available laitps://www.expandinglight.org/holistic-health/mesits/spiritual-healing.php
CEP number 10747.

3% Equanimity in the Dharma and in Your Brain, avialiéaathttp://www.spiritrock.org/non-residential-prograroffering-
ce-credit CEP number 10318.
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CONTINUED REGULATION OF THE NURSING PROFESSION
BY THE CALIFORNIA BOARD OF REGISTERED NURSING

ISSUE #12 (CONTINUED REGULATION BY THE BRN) Should the li censing and
regulation of the nursing profession be continuedrad be regulated by the current BRN
membership?

Background: The BRN and its current membership should conttodeense and regulate the
nursing profession. However, the BRN faces sermmoblems in managing its licensing and
enforcement program as indicated by the State Aydind it has been recommended that the
Legislature remove the BRN’s enforcement respolitsds absent significant reform plans by March
1, 2017. Itis also evident that BRN needs to tigva plan to manage its CE and CEP responsilsilitie
properly, examine its APRN regulations, and addotiser issues as identified in this Background
Paper.

Staff Recommendation: Due to the substantial enforcement concerns whicareridentified by the
State Auditor and reflected in this Background Papand in particular removing the enforcement
authority of the BRN if it does not address concerraised by the State Auditor, the Committee
should consider reviewing the BRN in two years. i3ls to ensure that it has made progress in
implementing the recommendations made in the 201ifGrnia State Auditor report and in
addressing other issues which have been raisechiey@ommittees.
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